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| BLA 95-61, 95459 Deci ded Qctober 4, 1999
Appeal s fromdeci sions of the Safford and Phoeni x D strict Mnagers,

Bureau of Land Managenent, approving predator ani nal danage control pl ans
for the Safford and Phoeni x D stricts. EA AZ-040-0-10, EA AZ026-%4-17.

| BLA 95-61 di smssed; | BLA 95-459 affirned.

1 Aninal Danage Gontrol --BEnwvironnental Quality:
Environnental Satenents--National Envi ronnent al
Policy Act of 1969: Hnding of No Sgnificant |npact

Wiere appel  ant has not shown by a preponderance of
the evidence that a decision to establish an ani nal
darmage control programand finding of no significant
environnental inpact were premsed on a clear error
of lawor a denonstrable error of fact or failed to
consi der a substantial environnental question of
naterial significance to the proposed action, and
the record shows that the decision is reasonable in
light of the environnental anal ysis, the decision
wll be affirned on appeal .

2 Aninal Danage Gontrol --BEwironnental Quality: Bwi-
ronnental Satenents--National Ewironnental Policy Act of
1969: A nding of No Sgnificant |npact

Afailure to conduct a census of target predators
does not per se denonstrate a fatally defective flaw
inanenvironnental analysis. Absent a census, the
question i s whet her the neans enpl oyed to esti nate
the predator popul ations is so flaned that the

anal ysi s and reasoni ng nust be rejected. Were
livestock | osses in a BLMD strict are reasonabl y
wel | -docunented, the public lands are intermngl ed
wth Sate and private | ands, the grazing al |l ot nents
inthe Dstrict enbrace | ands of mxed ownership,
and appel lant has failed to submt objective

evi dence or scientific authority denonstrating error
in BLMs environnental anal ysis and reasoni ng, the
lack of data regarding | osses specific to the public
lands is not dispositive.
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APPEARANCES  Nancy Z erenberg, Tucson, Arizona, for Appellant Widife
Danage Reviewin | BLA 95-61; Joyce Tischler, Esq., Aninal Legal Defense
Fund, San Rafael, Gillifornia, and Nancy Perry, Esq., and Rchard J. Katz,
Esq., Aninal Legal Defense Fund, Phoeni x, Arizona, for Appellant Widife
Danage Reviewin IBLA 95-459; Rchard R Geenfield, BEsq., Gfice of the
Held Slicitor, US Departnent of the Interior, Phoenix, Aizona, for
the Bureau of Land Minagenent .

AN ON BY ADMN STRATI VE JUDE PR B

Widife Danage Review (VIR has appeal ed fromtwo Deci si ons of
the Bureau of Land Minagenent (BLN) approving ani nal danage control (ADD
plans to control predation in tw BMdistricts in Aizona. Qe Decision,
issued by the Safford (Arizona) Dstrict Manager, approved inpl enentation of
an ADC plan for the Safford Dstrict anal yzed i n Bnwironnental Assessnent
AZ-040-0-10 (SEA). The Safford Dstrict Minager signed the Deci sion Record
and Anding of No Sgnificant Inpact (FONS) for the SEA on August 3, 1994.
The appeal of the Safford Decision was docketed as I|BLA 95-61. In the other
Deci sion, the Phoenix Dstrict Mnager approved ADC for the Phoeni x D strict
as anal yzed in EA AZ026-94-17 (EA and the acconpanyi ng Record of Deci sion
and FONS signed on June 15, 1994. The Board docketed the appeal of the
Phoeni x Decision as | BLA 95-459. Because of the factual and | egal
simlarities between the two cases as argued by the parties, 1/ the appeal s
were consol i dated for revi ew

As aprelimnary natter, the Board nust address BLMs assertion
that Appel |l ant | acks standing to chall enge the Safford D strict Deci sion.
(Safford Answer at 4-6.) n Novenber 3, 1993, the Safford Dstrict Gfice
nailed a draft of the annual plan of work, prepared by and for BLMand
the Aninal and Hant Health Inspection Service of the US Departnent of
Agriculture (APHS), 2/ to each person and organization on its Dstrict ADC
nailing list. Recipients were asked to reviewthe draft and submt issues
they believed should be addressed in the EA either inwiting or at one
of two schedul ed scopi ng neetings. VIR received a copy of the draft plan,
and on Novenber 26, 1993, submtted conments. As aresult, Appellant is a
party to the case. Mrk S Atnan, 93 IBLA 265 26566 (1985), and cases

1/ The parties filed pleadings in both appeals in which only the initial
docket nunier, 1BLA 95-61, was referenced, although they further identified
their papers by referring to the respective EA nuniers.

2/ The Secretary of Agriculture, acting through APHS is authorized

and directed by the Aninal Danage Gontrol Act of Mr. 2, 1931, as anended,
7USC 8426 (1994), to conduct canpai gns to destroy or control wld ani-

nals injurious to agriculture and livestock in national forests and ot her

areas of the public domain. See, e.qg., Southern Uah Widerness Aliance v.
Thonpson, 811 F. Supp. 635, 638 (D Wah 1993). Aninal danage control on
public lands was transferred fromthe US Hsh and WIdife Service (/9
to APHS on Dec. 19, 1985. 51 Fed. Reg. 6290 (Feb. 21, 1986).
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cited therein. B.Mcontends, however, that Appellant |acks standing to
appeal because it has not alleged that it was adversely affected by the
Safford Decision. 43 CF R § 4.410. 3

Inits SARfor appeal of the Safford Decision (SR Sfford), Appel | ant
states that VIRwas "forned to bring public scrutiny to the ADC program* *
*. e represent a grow ng constituency of over 500 people in the state of
Arizona, and an apparently unknown nunier of predators, all of which are
directly affected by this proposed program” (SR Sffordat 1.) This
general allegation that VIR nenbers are "directly affected" by the program
constitutes VIR s only reference to, and show ng of, adverse inpact upon
VIR However, VIR s deep concern for ADCissues, absent col orable al |l ega-
tions of adverse effect, is insufficient to confer standing. Powder H ver
Basin Resource Guncil, 124 1BA 83, 89 (1992). To be "adversely affected"
by a decision, the record nust showthat appellants have a |l egally cogni z-
abl e interest, which need not be an economic or a property interest; use
of the land invol ved or ownership of adjoining | and nay establish such an
interest when it has been adversely affected. Mrk S Atnan, supra at 266;
Donal d Pay, 85 I BLA 283, 285-6 (1985); Sharon Long, 83 | BLA 304, 308 (1984).
Accordingly, the appeal of the Safford Decision in IBLA 9561 i s di smissed
for lack of standing. 43 CF R 8§ 4.410(a).

Turning to the nerits of the Phoeni x Decision, we note that prior
to issuance of the Decision, BLMhad no fornal operating plans for pred-
ator control on the public lands. Livestock operators carried out pred-
ator control actions thensel ves, or they requested action fromBLM in
coordination wth the Sate and AAHS as provided by the BLMMunual Part
6830. (EAat 2, 12.) 1n 1993 the B.MDrector called for the preparation
of ADC plans and supporting environnental anal yses pursuant to the National
Bwironnental Policy Act of 1969 (NEPA), 42 US C 88 4321-4379 (1994).
(BMI nstruction Menorandum93-107 dated January 21, 1993.) As aresult
of the lack of a fornal ADC programin prior years, however, BLMhad not
collected data regarding predation on the public lands. (Answer at 11, 13.)

3/ BLMdoes not dispute Appellant's standing to appeal the Phoeni x Deci-
sion. Appellant established itself as a party to that case by providing
detai |l ed scopi ng cooments on Jan. 21, 1994, and clai mng use of Phoeni x
Dstrict lands for recreation and recreational interests specific to

that Dstrict, stating that "VIR nenbership and staff live in or near the
[Phoeni x] Dstrict, and as such, they currently visit, hike through, photo-
graph, utilize and enjoy the biological, recreational and aesthetic val ues
of the areas inhabited by the predators in the Dstrict and appreciate the
conpl ex interactions of species wthin this ecosystemand wll continue to
do so." (Satement of Reasons (SR at 5.) Appellant clearly has standing
to chal l enge the Phoeni x Deci sion appeal ed in | BLA 95-450.
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The Phoeni x O strict Decision and FONS deternmined to i npl enent the
proposed ADC action to establish a programto control |ivestock depreda-
tion in the nanner reflected in the proposed Annual (perating Aan (H an)
devel oped by BLMand APH S personnel . Muntain |ions and coyotes are the
principal target species. (EAat 23.) The Han provides for corrective
predator control in response to a verified | oss of livestock targeted at the
individual bears, nountain Iions and bobcats responsi bl e for the | oss,
because t hese speci es characteristically hunt and feed as individual s.

In the case of coyotes, corrective control efforts would be directed at

the coyote popul ation in the area where the | oss occurred for a reasonabl e
tine followng the | oss, because the species hunts and feeds differently.
(Answer at 20.) The essential features of the Han are: (1) corrective
control is the prinary objective; (2) corrective control wll not be pro-
vided unl ess a |ivestock operator has requested it and the loss is verified,
(3) preventive control is not presently planned, but nay be provided after 2
years to collect baseline information, if it is requested by a |ivestock
operator, but only if it is deened necessary by APHS and BLM (4) APMH S and
BMw | closely coordinate their activities; (5) lethal and nonl et hal

net hods are aut hori zed, al though M44 devices are to be used as a | ast
resort, and only agai nst coyotes; (6) the discretion to deci de what

net hod(s) are appropriate to the circunstances i s vested i n ADC personnel ;
(7) ADCactivities shall be subject to various restrictions and conditions,
includi ng protection of endangered species and use of |ivestock nanagenent
practices; and (8) energency ADCis authorized if requested, and i s subj ect
to a specified procedure on a case-by-case basis. ntrol activities woul d
be limted or prohibited as appropriate in areas of high public use, wil-
derness, and certai n specia species habitat, and Han inpl enentati on woul d
be subject to nonitoring and annual review The level of AFHS response in
a particul ar area depends upon the executi on of cooperative agreenents wth
county governnents and |ivestock associations and funding for those areas.
(EAat 2) Inplenentation of the Han would not affect sport hunting or the
rights of livestock operators to control predators under Sate | aw

(ERAat 2, 1819, 23-24.)

In addition to the proposed action, the EA considered and anal yzed two
other alternatives in detail. Aternative 2 proposed control on an
energency basis only, while Aternative 3 proposed no action, defined as
no BLMaut hori zed control programon public lands. Aternative 1, the
preferred action, includes energency procedures which would permt APHS
personnel to inplenent control activities i nmediately wthout BLMapproval,
whereas pursuant to Alternative 2 AAH S could unilaterally deci de to proceed
wth control activities only in cases were hunan health and safety are at
risk. Al other activities would require BLMs prior approval of the
actionn. (EAat 11.) Afourth alternative, taste aversion, was consi dered
but not analyzed in detail. That alternative proposed to condition
predators to avoi d specific prey species by repeated exposures to vil e-
tasting substances, but was rejected because it is best suited to pastured
sheep operations wiere prey aninals renain in confined areas. In contrast,
the livestock operations here at issue are open range operations where
livestock and predators roamover large areas. (EAat 5.)
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Appel | ant obj ects to adoption of the programand chal | enges the FONS
arguing that it was based upon an inadequate EA Appellant further asserts
that BLMdid not denonstrate the need for predator control on BLMIland or
the inclusion of lethal control nethods. Mre particularly, VIRfaults
BLMs reliance on data that pertains to |and other than the | ands
admni stered by BLM and contends that such data fail to showa need for ADC
on BMland. Appell ant argues, noreover, that BLMhas not shown the need
for, or effectiveness of, preventive control on | ocal coyote popul ati ons.
Appel | ant al so asserts that the EAis defective because it did not
adequat el y consi der nonlethal alternatives, such as specifically
condi tioning grazing permts on better aninal husbandry, taste aversion, and
relocation of individual aninal offenders. (SRat 17-19.) Appellant urges
that BLMdid not adequatel y anal yze the cumul ative inpacts of the Han,
particularly on specia status species, and did not adequatel y address
nonitoring. (SRat 19-21.) Inits Reply, Appellant nakes the further
argunent that Arizona | aw proscribes the use of sone of the | ethal net hods
alloned in the AHan, such that BLMshoul d be required to draft an ADC pl an
that conplies wth Sate law (Reply at 11-12.) Thus, Appellant regards
the Han as violative of the nultipl e-use nandate in the Federal Land Policy
and Managenent Act of 1976 (ALPMN), 43 US C § 1701(8) (1994), and seeks a
reversal of the Decision and FONS and asks this Board to require BEMto
prepare an HS (SRat 3-4, Rply at 10.)

B.Mresponds that it considered all rel evant areas of environnent al
concern and that the FON is reasonable. B.Madmts that it |acks data
regarding predation on the public lands as a result of the lack of an ADC
programin the past, but nonethel ess naintains that predation data rel ating
to Sate and private | ands can properly serve as the basis for sound infer-
ences regarding predation on BLM| ands, because the | ands are intermngl ed
and utilized by livestock owners and operators on an allotnent basis. (EA
at 6, 14.) Thus, B Margues that it based its proposals on the best avail -
able data. FomB.Ms perspective, Appellant’s argunents proceed froma
failure to distingui sh between corrective and preventive control as these
concepts are defined inthe EA B.Masserts that the nonl ethal options
Appel | ant suggests woul d be ineffective for the purpose of elimnating the
of fending ani nal (s) targeted in corrective control, although ADC personnel
are "free to use whatever technique is appropriate to the specific situation
at hand, except as nay be restricted by the proposed action,” including
nonl ethal techniques. (Answer at 15 17.)

B.Mfurther argues that, contrary to Appellant’s contentions, the
EA contains an anal ysis of cumil ative inpacts of the preferred action
(EAat 21-29, 33-34), including inpacts on special status species (EA at 27-
29), and concl udes that Appellant has failed to carry its burden of show ng
that the FONd determination was based upon a clear error of lawor a
denonstrabl e error of fact. (Answer at 24-28.) Athough BLMnai ntai ns t hat
sufficient data to support the Decision are presented in the BEA wthits
response to Appellant’s Reply, 4/ BLMsubmtted nati onal

4/ BLMs pleading in response to VIR s Reply was styl ed Respondent’ s Reply,
but we wll refer toit as the BL(MReply.
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predation statistics, including infornation pertaining to Arizona, as addi -
tional support for the conclusions inthe EA (BMReply and Exs. 1-14
thereto.)

FHnal ly, BLMacknow edges that, subsequent to the Decision to
inplenent this ADC plan, the Sate of Arizona enacted ARS 8 17-301 (D
(1998), 5 which prohibits the use of traps, snares, and poi sons on public
land, wth certain exceptions not here rel evant, but disputes the suggestion
that the statute nullifies the Decision or requires BLMto prepare a new
Ran. (BAMReply at 22-23.) To the extent that BLMw Il conformits
activities to the requirenents of the anended Sate statute, 6 it is clear

5/ The statute provides:

"It shall be unlawful to take widlife wth any leghold trap, any
instant kill body gripping design trap, or by a poison or a snare on any
public land, including state owned or state | eased | and, |ands admni stered
by the Lhited Sates Forest Service, the Federal Bureau of Land Managenent,
the National Park Service, the Lhited Sates Departnent of Defense, the
Sate Parks Board and any county or nunicipality.”

ARS 8§ 17-301 (D (1998). Exceptions include wldife takes by depart-
nents of heal th saf eguardi ng hunan safety, aquati c nanagenent takes by the
Aizona Gane and H sh Departnent, rodent control, sport hunting, and takes
for scientific research. ARS 8§ 17-301 (D (1998). (Ex. 14 to BM
Reply. )

6/ The Board has been provided copies of the 1987 and 1989 Menoranda of
Uhder st andi ng (1987 or 1989 M)) between BLMand APH S (Exs. 12 and 13 to
BIMReply), the 1991 Menorandumof Uhder standi ng between the Ai zona Gane
and H sh Gmmssion (AGQ and APH S (1991 MD), and the 1994 operative
Agreenent No. 94-73-04- 2062 (Qooperative Agreenent) between the Arizona
Departnent of Agriculture and APHS PRursuant to the 1987 and 1939 MDJ s,
B.Mand APH S agreed to jointly devel op and conduct ADC on BLMI ands in
coordination wth appropriate Sate agencies. (Sec. IV.A3 of 1989 MDJ
Sc. 5.0, A1l of 1987 M) PRursuant to the 1991 M) AGC agreed to assi st
in the devel opnent, conduct and eval uation of APHS ADC prograns in Arizona
and to "enforce conpliance of all parties wth Aizona Revised Satute
Titles 3 and 17," as well as "solicit ADCinvol venent in the devel opnent of
Arizona Gane and H sh Departnent prograns that affect [APHS operations in
Aizona." (Sec. I11.Aland .3 of 1991 MOJ) The 1994 Gooperative
Agreenent pl edges nut ual cooperation between APHS and the Sate in the form
of the funding, facilities, and personnel necessary to conduct ADCin the
Sate, wth the understanding that all operations shall receive the joint
concurrence of APHS and the Sate, through its Departnent of Agricul ture.
(Aticle 3a and 3c of the operative Agreenent.) APH S and the Sate
further agreed that the laws of the Sate "shall apply to questions arising
under this Agreenent unless the lans of the Lhited Sates require
otherwse." (Aticle 3t of the Goperative Agreenent.) It is unclear

whet her Appel | ant' s argunent regarding the effect of the new Arizona statute
on the lethal nethods permtted by the A an is based on these agreenents.
However, BLMs authority to conduct ADC on Federal lands is derived from
APW 43USC 8§ 1701 (1994), and not state law and an agreenent to
cooperate wth the Sate and coordinate |ike activities al one does not alter
or dinmnish that authority.
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that it does not bar the use of other lethal and nonlethal nethods that the
Fan envisions, including aeria gunning, shooting, calling and shooting,
trailing or decoy dogs and scare devices. Mreover, as B.Maobserves, the
Fan does not dictate the use of specific nethods in advance, but all ows
personnel to sel ect nethods as appropriate when an ADC situation ari ses.
(BLMReply at 23.) Watever limts on lethal nethods Arizona | aw nay
establish, it clearly does not nullify the Han or negate the Decision and
EA

[1] Appellant bears the burden of proving its case by a preponderance
of the evidence. This Board has el aborated upon the nature of that burden
when a FONS i s chal | enged:

[TIhe Board wll affirma FONS wth respect to a proposed
action if the record establishes that a careful review of
environnental probl ens has been nade, all rel evant envi ronnent al
concerns have been identified, and the final determnation is
reasonable. G Jon Roush, 112 IBLA 293 (1990); Uah WI der ness
Association, 80 IBLA6G4, 78, 91 1.0 165 173-74 (1984). The
record nust establish that the FONd was based on reasoned

deci si on-naki ng. Thus, one chal | engi ng such a findi ng nust
denonstrate either an error of lawor fact or that the anal ysis
failed to consider a substantia environnental probl emof
naterial significance to the proposed action. G Jon Roush,
Ssupra at 298, Gacier-Two Mdicine Aliance, 88 IBA 133, 141
(1985). The ultinate burden of proof is on the chal | engi ng
party and such burden nust be satisfied by obj ective proof.
Mere differences of opinion provide no basis for reversal .

Red Thunder, Inc., 117 IBLA 167, 175, 97 1.0 263, 267 (1990);
G Jon Roush, supra at 297-98.

Predator Project, 140 IBLA 161, 165 (1997), citing Qnen Severance, 118 IBLA
381, 392 (1991).

W start wth Appellant's argunent that the Haninthis caseis
inconsi stent wth the preservation and nul ti pl e-use nandates i n ALAVA
43 USC 88 1701(8) and 1702(c) (1994). The multipleluse nandate i n ALPVA
requires a choice of the appropriate bal ance to strike between conpeting
resource uses, recognizing that not every possi bl e use can take place fully
on any given area of the public lands at any one tine, often necessitating
a tradeloff between conpeting uses as "'multiple use neans * * * a confi -
nation of bal anced and di verse resource uses,” 43 US C § 1702(c) (1994).
See Charles B ackburn, 80 IBLA 42 (1984) (allocation of forage between
livestock and wildife); Giifornia Association of Four "Wieel Drive Q ubs,
38 IBLA 361 (1978), aff'd, Giifornia Association of Four-Weel Orive Q ubs,
Inc. v. Andrus, GQv. No. 79-1797-N(SD GI. Aug. 5 1980), aff'd, (10th
Ar. Jan. 22, 1982) (closure of desert area to of f Iroad vehi cl e use).
Adopting an alternative which permits the sel ective use of |ethal corrective
neasures, rather than requiring control only by nonl ethal neans, does not
violate the directives of HLAVA 43 US C 8§ 1701(a)(8) (1994), because the
publ i c | ands and resources nust al so be nanaged to "provi de food and habit at
for fishand widlife and donestic aninals,” 43 US C 8§ 1701(a)(8)
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(1994), recognizing "the Nation's need for donestic sources of mnerals,
food, tiner, and fiber fromthe public lands.” 43 USC § 1701(a)(12)
(1999).

Appel lant is correct in observing that BLMis required to establish
the need for a control program Regulation 40 CF. R § 1508.9(b) provi des
that an EA"[s]hal | include brief discussions of the need for the proposal ."
To denonstrate the need for an ADC programon public | ands, confirned
l'ivestock | osses and predator popul ation data are required, and it is the
asserted absence of data pertaining to the public lands that is at the heart
of VIRs position. (SRat 9.) See Uah WIderness Association, 134 IBLA
395, 397 (1996). The Secretary's decision in Gmttee for 1daho’'s Hgh
Desert (AH), SEC 92-1D 101 (1992), expressly held that wthout popul ation
data on coyotes BLMcoul d not reasonably define the inpacts of the ADC
programon the coyote population. (dHDat 18-19.) In the AHD decision,
the Secretary remanded an EAwth instructions to BLMto "provide * * *
sufficient evidence and anal ysis of predation |osses to justify the | evel of
ADC programactivities." (dHDat 20.) Thus, in Rredator Project, 127 | BLA
50, 53-54 (1993), the record showed an extrenely lowlevel of reported
| osses (four sheep lost to coyotes on BLMlands). The Board hel d that BLM
had not shown sufficient need for an ADC program Here, al though BLM
acknow edges that it has not collected data relative to the public | ands
because of the lack of an ADC programin previous years, the record shows
that BLMhas anal yzed i nfornati on and data regardi ng predator danage i n
Arizona in general (EAat 14) and the Phoenix Dstrict in particular (EA at
12-15, Appendix 1 to EAat 3). Qur task therefore is to deternmne whet her
this data constitutes sufficient evidence to support BLMs envi ronnent al
analysis as required by QH) supra.

In Table 1, the EA presented |ivestock | osses reported to APH S of
476, 346, and 444 aninal s in 1990, 1991, and 1992, respectively, in the four
counties in or partly wthin the Phoenix DOstrict. The val ue of
these | osses was approxi nately $349,431. (EAat 13.) Hna, Mricopa,
Yavapai , and Mbhave counties al so enfrace the | argest acreage of Federal
land, intermngled wth lands of other ownership. (EAat 11-12; Ex. 5to
BMReply.) Data conpiled by the National Agricultural Satistics Service
showtotal cattle/calf losses in 1991 and sheep/l ant | osses in 1990 stat e-
wde, presented as Tables 2 and 3. (EAat 14; Exs. 1-3to BLMReply.)
Thus, in 1991, 3,200 cattle and cal ves were lost to coyotes in the Sate,
conpared to 136 cattle and cal ves in the Phoenix Ostrict (about 4.5 percent
of the Sate total), and 1,400 cattle and cal ves were | ost to noun-
tainlions, conpared to 104 (about 7.5 percent of the Sate total) in the
Phoenix Dstrict. (EAat 13-14; Ex. 2to BMReply.) 1n 1990, a total
of 7,700 sheep and | anfos were | ost to coyotes and 400 were | ost to noun-
tanlions inthe Sate, conpared to 117 sheep and | antos | ost to coyot es
(about 1.5 percent of the Sate total) and 28 lost to lions in the Phoeni x
Dstrict (7 percent of the Sate total). (EAat 13-14; Ex. 1to BBMReply
at 4.)

It isinportant to note BLMs unrebutted avernent that the data

contained in Table 1 likely are understated because they do not include
| osses on BLM| ands, there havi ng been no fornal ADC programon public
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| ands, and except for Yavapai Qunty, there had been no other cooperative
agreenent wth Phoenix Dstrict counties and no funding. Table 1 al so

does not include | osses that are never reported to APHS (BAat 14.)

These statistics clearly are nore substantial than the four | osses the Board
rejected in PPedator Project, 127 IBLAat 53-54. Mreover, the additi onal
infornation submtted as exhibits to the BBLMReply provides further support
for the EA anal ysis and concl usions, unlike the situation in QH) supra,
where there was "no infornati on on the nuners of |ivestock | ost

to predation in recent years upon whi ch the BLMcoul d base its concl usi ons
for the level of ADCactivities needed in the Boise Dstrict." (QH) supra
at 11.) Accordingly, we find that there is anpl e evidence that significant
predation occurs inthe Dstrict. Appellant nonethel ess di smsses the

Tabl es because "they contain no facts directly reporting | osses on the B.M
lands in the Phoenix Dstrict.” (SXRat 10.) In the absence of predation
data specific to BLMadmni stered | ands, we nust deci de whether it was
inproper to rely upon data pertaining to predation | osses in the Sate, and
whether BLMs anal ysis of that datais sufficient to justify the level of
ADC activity proposed. (HD supra at 20.)

As aninitia matter, it nust be noted that Appel lant has not provi ded
or cited any evidence or scientific principle wich denonstrates or suggests
error in assumng, as BLMhas, that predati on occurs on Federal lands to the
sane general extent as it occurs on the Sate and private | ands wth whi ch
the public lands are intermingl ed. Indeed, to argue that BLMs assunpti on
is unfounded strikes a counter-intuitive note because it is undi sputed that
prey aninals are on the land. Instead of evidence or relevant scientific
authority, however, VIR argues:

This assunption is based on the simlarity between the reported
lands, wth uses unidentified inthe EA and BLMIands. How
ever, B.Mlands are not used or nanaged identically to sur-
roundi ng public and private lands. For exanple, state |ands are
unsupervi sed, as Arizona has no field personnel overseeing their
use. B.Mlands are nanaged under a multipl e use schene, unlike
other public and private | ands.

(SRat 10.) Ve find this argunent unpersuasive. Irrespective of howthe
| ands are nanaged, supervised or owned, there is no question that Federal,
state, and private lands are intermngled in the Phoenix Dstrict, or that
grazing allotnents enfrace all three types of |ands. Mbreover, the Phoeni x
Dstrict conprises 56 percent of the area of Arizona and 43 percent of

the BLBMlands in the Sate; the greatest anount of grazing occurs in the
Dstrict; and it contains 60 percent of the Sate's nountain lion habitat.
(BLMReply at 7-8.) These essential facts, coupled wth the knoawn hunt -
ing and behavioral characteristics of coyotes and nountain |ions, provide
substantial support for BLMs reasoning that the predati on occurring on
nearby Sate and private | ands occurs on BLMl ands as well. V& concl ude
that nore than a general conment on the differences between the way the
lands in the Dstrict are owned, used, nanaged, and supervi sed i S necessary
to showthat BLMs reasoni ng i s unsound.
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To the extent BLMdrewits concl usions fromother availabl e data, VIR
criticizes BMfor failing tointerpret loss figures in terns of total num
bers of grazing aninals held by an individual operator or inavicinity.
(SRat 11.) Appellant further attacks the EAon the ground that it uti-
lized unverified | oss infornati on that was derived fromvoluntary reports of
livestock operators. (S(Rat 12.) With respect to the first contention,
the basic data by which Appel | ant coul d conpute and conpare percent ages of
losses in Phoenix Ostrict counties and the Sate was provided in the EA
¥ perceive no reversible error infailing to provide it in percentage form
particularly since BMrejected the idea of requiring |ivestock operators to
neet a threshol d of | osses because of the potentia hardship to snaller
operators and the difficulty of admnistering an ADC programbased on a | oss
threshold. (EAat 56.)

As to the contention that the | oss data are not verified, Appellant
claing that the Aizona Gane and H sh Departnent (AGD reported only
67 depredations in 1993 and 1994 for the Sate, reasoning that the AGD data
are conpl ete and correct, and that BLMs figures therefore nust be
incorrect. (Reply at 6.) Inrebuttal, BLMstates that AGD has no
general duty to collect or naintain predation data. (BLMReply at 6.)
It nust be noted, noreover, that the argunent is belied by an agreenent
between the Sate and APHS which expressly finds that "a responsibl e,
effecti ve and hunane ADC programfor Aizona is both necessary and desir-
able.” (1991 Menorandumof Uhderstandi ng between the Sate Gane and H sh
Gmmssion and APHS At. 1I11.C1) That finding inturn conports wth the
loss data provided in the EA and thus we decline to entertain Appel lant’s
argunent in the absence of any evi dence suggesting that the infornation
is untrustworthy or, by inplication, that the Sate s conclusion in the
Menor andumof Uhderstanding is wthout a factual basis. Ve therefore assune
that APHS and the US Departnent of Agriculture (UEDA) have verified the
data reported in accordance wth the net hodol ogy described in the underlying
WHAdata (E 1toBMs Rplyat 2 Rliability; Ex. 2to BMReply
at 21, Reliability.)

VIR s final point inthis line of argunent is that the decision
to postpone i npl enentation of a preventive control programuntil after
B.Mhas had 2 years to collect the data necessary to establish the need
for preventive control constitutes an admssion that BLM| acked the data
required to establish the need for any ADC (Reply at 6.) Vé believe
that Appel lant's argunent goes too far, because we agree wth BLMt hat
the argunent fails to adequatel y distingui sh between corrective control
and preventive control. The EA envisions "[c]orrective control (to stop
ongoi ng depredation)” as the prinary objective of the Han, carried out
wthin an area and tine cl ose to the confirned | oss, and hence the need
for control is denonstrated. "Preventive control,"” on the other hand, is
designed to "prevent aninal danage in areas where it has occurred previ-
ously," but is not presently occurring, and wll be available only agai nst
coyotes, and only after BLMhas col | ected basel i ne data over a 2-year
period. Thus, corrective ADC activities inevitably wll provide the factual
predicate for a preventive control program but we do not agree that to
acknow edge as much is, as VIR argues, an admssion that BLMI| acks any
reliable infornation regarding predation in the Phoenix O strict.
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VIR next argues that |ivestock operators can and shoul d prot ect
their onwn livestock wthout assistance. (SRat 12.) Appellant asserts
that ADG and particularly lethal control, is expensive and i nappropriatel y
pl aces the financial burden of protecting |ivestock popul ations on the
nation's taxpayers, rather than the local ranchers wo directly benefit from
it. (SRat 13.) As the EAnotes, however, use of APHS services wi |
depend upon the execution and fundi ng of cooperative agreenents. \ien the
EA was published, there were only two agreenents in place in the Phoeni x
Dstrict, and in the two counties concerned, thereis little BBMland. BM
projects no significant change in the degree of ADCin the Dstrict even if
addi tional cooperative agreenents are executed and funded, reasoni ng that
since operators can |l egal |y conduct ADC under Arizona law they will either
continue to do so or sinply transfer the dollars they have al | ocated for
that purpose to APH S through the cooperative agreenent. (EAat 22.) Wile
Appel lant' s concern is not frivolous, "NEPA does not require a
particul ari zed assessnent of non-environnental inpact.” 1daho Gonservation
League v. Muinma, 956 F. 2d 1508, 1522-23 (S9th Gr. 1992). Thus, use of
Federal tax dollars for ADC does not establish that the EAis inadequate or
that BLMfailed to examne the environnental consequences of conducti ng ADC
Inland Enpire Public Lands Guncil v. Shultz, 992 F 2d 977, 980 (Sth Qr.
1993); ldaho Natural Resources Legal Foundation, Inc., 115 IBLA 88, 90-91
(1990) .

VIR further argues that BLMhas failed to denonstrate the need for
lethal nethods, asserting that the reason for applying different control
net hods to coyotes and other predators is unexplained (SIRat 14); that
there is no evidence of the effectiveness of |ethal corrective ADC on
coyotes (SR at 14); that "[t]he proposed net hods incl ude a variety of
strategies i nappropriate to the corrective focus" (SIRat 14); and that
there is no "evi dence denonstrating the superiority of lethal control over
non-lethal nethods." (SCRat 15.) V& do not agree. Hrst, it is not
correct that the EAfailed to explain the reasons for utilizing different
control nethods for different predators, as is evident fromour di scussion
of corrective and preventive ADC activities. Second, corrective ADC seeks
toelimnate the individual predator or a local popul ation of predators as
closeintine to the predati on as possibl e, whereas preventive ADC woul d be
inpl enented i n situati ons where confirned depredati ons have occurred, but
before they resune. (EAat 7.) Wien corrective control is the objective
and an offending predator is taken, there would seemto be little roomto
question whether lethal nethods are an effective and appropriate neans of
ADC  For that reason, Appellant’s concerns regarding which nethod shoul d be
used in a given case are best addressed by al |l owng control personnel a full
range of lethal and nonlethal strategies to inplenent as actual circ-
unst ances warrant .

VIR next suggests that assistance in the use of nonlethal control
strategies is not the equal of assistance to be provided i n enpl oyi ng | et hal
neans of control, conplaining that "[n]o explanation is given for wy non-
lethal nethods * * * nerit the agency's assistance, but are not given any
greater priority." (SRat 15.) This assertionis not borne out by the EA
which states that "[b]oth non-1ethal techni ques and husbandry
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practices wll be used and enphasi zed as opportunit[ies] occur, and effort
wll be nade to find those opportunities.” (EAat 6.) B.Manticipates
limted success wth such techni ques, however, because they are not well-
suited to mninal |y nanaged, open range |ivestock operations and predat or
novenents. Specifically, the EA concl uded:

Gittle are confined only in the sense that they cannot |eave the
al lotnent, which consists of an average of 13,700 acres, but nay
be as large as 200,000 acres. Uhder such circunstances, non-

I ethal techniques such as scare devi ces have very linmted
utility. Aninal husbandry techni ques that can reduce predation
(encl osed cal ving, herding, keeping aninals out of predator
habitat) are likewse not easily applied, as facilities needed
to carry themout (barns, corrals, fencing) are not avail abl e
and not practical to construct froma cost perspective. This
renders such nethods, in nost situations, inappropriate and
inpractical, as they cannot reduce predation significantly.

(EAat 6.) Appellant identifies two neans which could be required as graz-
ing permt conditions, suggesting that |ivestock operators shoul d bear the
cost of constructing enclosures to protect their aninals. (SRat 17.) In
addition, it is argued that BLMs concl usions regarding the inpracticality
of taste aversion are unsupported. (SRat 1819.) Astothelatter con
tention, assumng that it is true, we find VIRs claimthat taste aversion
is an effective strategy on the open range to be equal | y unsupported. \Mat
is nore inportant, however, is that both argunents plainly ignore BLMs
stated intention to use nonl ethal neans and husbandry techni ques whenever
a practical opportunity arises.

Smlarly, VIR further argues that the corrective control nethods
identified inthe EA"are prinarily nonspecific and nay only potentially
be capabl e of short-term preventative control (randomkilling to deplete
popul ation overal | )[,] but in no way are capabl e of corrective use. Traps,
snares, aerial gunning and Mi4s all kill indiscrimnately, as shown by ADC s
yearly kill figures.”" (SQRat 16.) The data to which the argunent refers
appears inthe EAas Table 4. (EAat 16.) V& assune that the
term"nonspeci fic," contrasted wth the reference to nethods whi ch "kill
indiscrimnatel y* and Table 4, is intended as an al | usion to net hods t hat
canor wll kill only the aninal species intended. If such neans exist, VIR
has failed to identify them and assuming that there is no "specific" |ethal
nethod i n the sense conveyed by Appel | ant, the question is whether use of
the lethal neans identified inthe EA in the nanner described, results in
wdespread killing of target and nontarget species aike as VIR suggests.
As noted, VIR relies on Table 4 as evidence of the correctness of its
argunent, but we drawthe opposite conclusion. The total nunber of aninal s
taken by APHS during 1991, 1992, and 1993 was 1,074. G these, 68 (or 6.3
percent) were nontarget aninals, 61 of which (or 89.7 percent) were
released. Thus, 7 nontarget aninals (or 10.3 percent) were killed,
including ajuvenile nountain lion that was accidental |y trapped and kil | ed
by an adult lion before it could be rel eased. Mst of the nontarget species
taken were feral dogs (25) and cats (25), and all
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but 3 of themwere released. Accordingly, we find that the record does
not support the allegation that use of the lethal neans identified in the
nanner and ci rcunst ances described in the EAwIIl result in indiscrimnate
killing.

Appel lant's next argunent is that the EAis inadequate in that it
failed to consider cuml ative inpacts of ADC actions on the coyote popul a-
tion because it |acks "specific docunentati on® of the size of the popul a-
tion. (SRat 19.) According to Appellant, BLMinproperly relied upon a
popul ation estinate based upon average coyote densities and the acreage
wthin the Phoenix Dstrict. (SIRat 19-20.) Further, VIR alleges that the
EAfailed to consider the inpacts of ADCin light of sport hunting, coyote
killing contests, fur-trapping and private ADC activities. (SIRat 20.)

The EA stated that coyotes are found throughout the Phoenix Dstrict, and
that their nuniers fluctuate wthin and between years:

H ghest popul ati ons occur during the brief period when pups are
inthe dens and shortly thereafter, when they reach a statew de
average of three per square mile. Popul ations are nuch | oner
through the wnter and just before whel pi ng, when they average
perhaps one per square mle. These nunbers nay vary between
years, but represent an acceptabl e estinate over a | ong period
of tine.

Wth atotal area of approxi natel y 113,000 square ml es,
Aizona woul d have between 113, 000 and 339, 000 coyotes duri ng
the year. Based on the above average densities and the total
land acreage wthin the Dstrict, coyote popul ations wthin
the Phoenix Dstrict, in any year, range froma | owof around
61,000 aninal s to a high of around 183,000 aninal s. Popul ati ons
on BBMadmni stered public lands in the Ostrict woul d range
fromlows of around 9,500 aninal s to highs of around 28, 500
aninals. Qyote popul ations on public lands wthin grazi ng
alotnents inthe Dstrict range fromlows of approxi nat el y
7,700 aninal s to highs of approxi nately 23,000 ani nal s,
dependi ng on the tine of year.

(EAat 15, 17.) Because coyotes are wdespread and free-rangi ng, they nay
be viewed as one large popul ation. (EAat 17.)

[2] It istruethat BMis unable to state what the actual coyote
popul ation is at any point inting, and we assune that neither VIR nor the
sources and authorities cited in the EA presently possess this infornation,
or it would have been presented inthe EAor inthis appeal. This Board
consi dered the sane issue in Predator Aroject, supra. Inthat case, the
appel l ant contended that BLMhad no adequat e base-1ine data on predat or
popul ations, and that its estinates were based on general infornation of
poor quality. Athough the appellant purported to accept the infeasibil -
ity of collecting site-specific data on all coyote popul ations, it none-
thel ess argued that the BMD strict shoul d have conducted a survey. The
Board s response applies to the present appeal wth equal force:

There is no question that a census of the entire state and | ocal
coyote and red fox popul ati ons woul d be preferred.
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Absent a census, however, the question is whether the neans

enpl oyed to estinate these popul ations or the inpact of predator
nanagenent on the public lands in this case is so flaned t hat
the infornation nust be rej ected.

Appel l ants are required to show by a preponderance of
evi dence that the nethods enpl oyed are erroneous as a natter
of fact or law The show ng necessary to carry the burden of
proof is nore than a recitation of all the questions that a
census coul d answer definitively. Appellants have not offered
the popul ation figure or data they believe is nore accurate, and
they simlarly have not identified a nethod short of a census
that woul d produce a nore reliable estinate. Appel | ant
[Predator Project] criticizes sone of the data and studies BLM
used because they were coll ected or conducted in jurisdictions
other than Mntana, but has not shown that such data are whol Iy
inapplicable to, or invalidin, Mntana

Pedator Project, 140 |BA at 169.

VIR finds itself in precisely the sane positioninthat it has of fered
nothing nore than its observation that BLMIacks the informati on a census
coud provide. Like the Predator Project, Appellant has neither offered
popul ation figures or data it believes to be nore accurate nor identified a
net hod short of a census by which a better estinate coul d be obtai ned, and
it certainly has not articulated any factual, analytical, or scientific flaw
inthe nanner in which the estinate was cal culated. V& concl ude that the
lack of data regarding | osses specific to the public lands wthin the
Dstrict isnot per se fatal. Inthis case, the |osses in the Phoeni x
Dstrict are reasonably wel | -docunented, the public lands are cl osely
intermngled wth Sate and private lands, the grazing al | ot nents entorace
lands of mixed ownership, and Appel | ant has submitted no countervailing
evidence or scientific authority denonstrating error in BLMs anal ysi s of
the available data or its reasoning.

The clains that BLMconsi dered neither the inpact of ADCin con-
junction wth al |l other coyote takes nor its | ong-terminpact are wthout
nerit. The relevant data are presented in the EA as Tables 4, 5 and 6, and
are discussed inthe EAat 16-19. In particular, the EA noted research
studi es whi ch showed that coyote popul ati ons rebound fromADC activities
rapidy, duetoincreased litter size and breeding at younger ages. (EA
at 17.) The EA anal yzed the issue as fol | owns:

For the sake of this analysis, it wll be assuned that the
control programunder the proposed action woul d eventual |y reach
a level that woul d take approxinatel y three tines the average
nuniber of coyotes taken on an annual basis on other |and
ownerships as reported by [APHS in Table 4. That average
annual take is 312 aninal's, giving a projected take of

936 aninal s, which wll be the rounded to 1000 for

this analysis. Mich of this take is already occurring (see
Table 5), and would sinply be carried out by [AFHS rather than
other entities. For this analysis, however, it wll be

consi dered to be additional take.
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* * * This level of take (1000 aninal s) represents between
.55%and 1. 64%o0f the total Dstrict coyote popul ation,

dependi ng upon the tine of year. It isinpossible to state
precisely what the percentage i s because the populationis
changi ng constantly and the take woul d occur on a yearl ong
basis. If hunters and trappers take a simlar percentage of the
Dstrict’s average coyote popul ation as they do fromthe Sate
annual average popul ation (15%- see Table 5 and discussion in
Afected Enwvironnent), they woul d take an annual average of
approxi natel y 18,300 coyotes. This |evel of harvest (plus an
unknown ani nal danage control harvest on non-public | ands) has
occurred for a nunier of years.

The conbi ned hunter/trappi ng take and proj ected control
take thus would be 19,300 aninals. This equates to 10. 6%and
31. 6%o0f the Dstrict’s high and | ow coyot e popul ati on bei ng
taken by hunters, trappers and for danage control purposes
inany given year. The actual anount is between these two
figures, based on the dynamcs of popul ation. This level of
take is well wthin the coyotes' biological capacity to over-
cone, based [upon] a study cited in Aninal Danage Gontrol -H nal
Environnental | npact Satenent (page 4-12). The cited study
indicated that coyotes have an al |l owabl e harvest |evel [footnote
omtted] of 70% that is, a coyote popul ation can wthstand an
annual harvest of 70%wthout affecting the long-term
nai nt enance of the species. The total of hunting, trapping and
control take of coyotes inthe Ostrict would not exceed 31. 6%
of the population (at its lowest level)[,] wiichis well wthin
the 70%l evel cited above.

(EAat 23-24.) Thus, it is clear that BLMs estinates are predicated upon a
conservative anal ysis and equal |y conservative paraneters. Apart fromits
general allegations, Appellant has provided nothi ng whi ch persuades us that
the above anal ysis and reasoni ng shoul d be rejected, and we therefore find
that the ADC actions would not al one or in conjunction wth other takes have
a significant inpact on predator popul ations.

Appel lant's final charge is that BLMhas not pl anned adequat e neasures
to protect specia status species, including proposed or |isted threatened
and endangered species and the Yuna puna. (SCRat 20-21.) Povisions of
the BBMMnual are cited as support for the assertion that use of
"nonspeci fic" neasures could result in the taking of the Yuna puna 7/ or
special status species. (EAat 21.) VIR does not purport to

7/ Appel l ant expressed particul ar concern for the Yuna puna as a "CGandi d-
ate 2' species inthe Phoenix Dstrict. It was BLMpolicy to nanage and
protect such species as though they had been |isted, except for fornal

consul tations under the Endangered Species Act, 16 US C § 1531 (1994), BM
Minual 8§ M840.06B  However, the FV$ di scontinued desi gnating category 2
speci es to "reduce confusi on" about their conservation status, i.e., that
they are not candidates for listing as threatened or endangered. 61 Fed.
Reg. 7597 (Feb. 28, 1996). The Yuna puna is not currently a Federal

threat ened or endangered speci es.

150 | BLA 376



| BLA 95-61, 95-459

address the particulars of the EAs anal ysis of possible inpacts to the Yuna
puna (EA at 25-26), B.Ms reliance on a B ol ogical (pinion (Appendix 2 to
the EA) prepared by P& the initiation of subsequent consultation wth FV/$
to ensure no special status species is overl ooked, or BLMs conmtnent to
incorporate the results of the subsequent consultation into the ADC program
as they becone available. (EAat 27.) Athough Appellant offers general
opinions to the contrary, its opinions are not sufficient to overcone the
reasoned anal ysis of BLMs experts in natters wthin the realmof their
expertise. Kng s Madow Ranches, 126 | BLA 339, 342 (1993). Appel | ant
therefore has failed to support "its chall enges to the adequacy of BLMs
environnental reviewwth 'objective proof' [citations omtted]." Qegon
Natural Resources Quncil, 116 IBLA 355, 360 (1990). See also Gy Brown,
115 I1BA 347, 357 (1990); Southern Uiah Widerness Aliance, 114 | BLA 326,
332 (1990).

V& hol d that BLMhas consi dered the substantial environnental ques-
tions and taken the requisite hard | ook at the environnental consequences
of undertaking an ADC program and that it has nade a convi nci ng case t hat
there wll be no significant inpact as a result of inplenenting control
activities, in confornance wth section 102(2)(Q of NBPA See Hinane
Sciety of the Lhited Sates v. Hdel, 840 F.2d 45, 62 (DC dr. 1989);
Southern Uah Widerness Alliance, 114 IBLA at 332

The last natter to be disposed of is Appellant’s April 3, 1995,
notion for oral argunent based upon the asserted y conpl ex factual and | egal
questions presented and recent Arizona | aw banning the use of certain traps
and devi ces on state and Federal public lands. The notion was opposed and
nowis denied on the ground that the record presents no disputed i ssues of
material fact requiring oral argunent. To the contrary, the record herein
provi des a sound basis for deciding the appeal wthout oral argunent. See
The Serra Qub, 107 IBLA 96, 97 (1989). To the extent VIR has rai sed
argunents not specifically addressed herein, they have been fully consi dered
and rej ected.

Therefore, pursuant to the authority del egated to the Interior Board
of Land Appeal s by the Secretary of the Interior, 3 CFR 8§ 4.1, the
appeal in IBLA95-61 is dismssed; the appeal in IBA 95459 is affirned,
and the notion for oral argunent is denied.

T Bitt Fice
Admini strative Judge

| concur:

WIT A Trwn
Admini strative Judge
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